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rr u[L, ~ [Ql 
SUP.RIOR couRr OF CALI/ORNI'

"OOUNTY O~ nlVERSIDE 

JAN 11 2011 

V.SALDANA 

SUPERIOR COtJRT OF THE STATE OF CALIFORNIA 

cOUNTY OF roVERSlOE 

11-------­
THE PEOPLE OF THE STATE OF 
CAL~ORNIA, 

Plaintiff, 

v. 

BIOELEMENTS, INC., 

Dofe.ndant. 

ease No. 

{pROPOSED] FINAL JUDGMENT 
INCLUDING PERMANENT 
lNJONCnON 

The Peopl~ ofth~ State of California ("California"). plaiutiff,.a,ppearing through Edmund 

G. Brown Jr., Attorney Gel1eral ofCalifomla, by Deputy Attorney Ge)1l!ral Jona.than M. 

Eisenberg, and Bioelements, Inc. ("Bioelements"), defendant. appearinl~ t1Jrough its counsel; 

Orrick, Herrington & Sutcliffe LLP, by Lisa Tenorio-l(utzkey; have C('llsented to the entry of this 

Final Judgment Including Permanent Irljtlllction (hereinafter, the "Ju.dgment"). 

This Judgment is en·tered without any taking of evidence or pro()f, and wit110ut any 

adjudication of any issue'of fact or law. Thl~ Judgment does not oOllllti"tute evidence of or any 
admission by Bioelements I:egardirig any issue offact or law alleged in the complaint in tlns 

tnatto);'. This Judgment and the aocompanying stipu.1ation for entry of final judgment constitute 

the complete. final. and excltl.live agreement between California arlO. :ei.oele~nel),1:$ resolving this 

matter, and supersede any plior oral or written agreeIllCllt between thesl~ parties. 

FINAL JUDGMENT INCLUDINCI PERMANENT INJUNCTION 
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California and Bioeillments having approved this Judgment as tCi fomJ. and content and 


having waived their rights of appeal, 


IT IS YmREBY OII:JDERED THAT: 


1. This Court h~IS jurisdiction over California and Bioelements and the subject matter 

of this lawsuit, and venue for this matter i.s proper in this Court. 

2. This JUdgmeJlt'S injunctive provisiol1S, stated in parStgtaph 3, Il!fra, shall apply to 


and ",over: 


·a. 	 Bioelements, as well as its agents, employees, officers, directors. owners, 

rllpresentativlls, partners, sucoessors, assigns, !\!ld wi entities or persons acting in 

concert with them andlox under Bioelements'e direct or. *ndlrect control 

(collectively, the "Enjoined Parties"); and 

b. 	 AU articles, articles ofcommerce, arti.cles of consumption, articles ofmerchandiSe, 
.' 

artioles of produce, articles of trade, articles of use, commodities, commodities of 

cornrnerce, Cllrrunoditles ofmerchandlse, commoc1iti"s of produce, goods, 

merchandise, produce, products, or tranSpDl1ation: 

i. 	 Developed, manufa.otured, packaged! marketed, Clr distributed by (he 

Enjoined Parties, individually, .collectively, or in any subset of the 

colle(:~ive group; I(udior 

ll. 	 Beari;ag (by the Enjoined Parties, individually. collectivdy, or in any 

subset of the collective group under), or being lrillri<ered by the En,joined 

.Partie,s, individually, collectively, Or ill any subset of the oolleotive group 

uncict; the bran~ name or trademark T:!lOELEMENTS (by 'itself or as part 

ofa multi-word brand·neune or trademark), as well as any brand name or 

trademark containing the multi-letter combins.t[OIlS "bIo" or "elements" 

(colkctively, tb.e "Subject Bioe\ements Products''). 

3. Under Busjn;~ss & Professions Code sections 16750, 16754.5, and 17203, the 


Enjoined PBl1:ies (individually, colleative!y, or in any subset ofthe collective group),.are 


permanently enjoined and restrained from: 


----------------- --------=~~~--~~~~-	 ------1FrNAL JUDGMENT INCLUDING PERMANENT INJUNCTION 
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Q. 	 MlIlcing with !l1l.y third party, inoluding but not limited tl) an independent 

contJ:actot ofmy type, my eontJ:aot, obligation, or agreement, oral or written, to 

"incr~ase the price of m.erchaJidi.se or llIly commodity" (Bus. & Prof. Code 

§·16720(a», relating to one or more ofthe Subject Bioelem~ts Products. 

b. 	 Maldng with. !Lily third party, including but not limited to an independent 

contractor of any type. any agreement Or contract, oral or writte~. "to fix a,t any 

standard or :/i.gure, whereby its price to the publio or Clollilumex shall be in an;y 

manner controlled Dr established, any article or commodity of merchandise, 

produce, Or C-Oltunerce int~llded for sale, barter, use or consumption in th:i~; State" 

(Bus. & Prof. Code §I 6720(d). relating to one or more ()fthe Subject Bioelements 

Products. 

o. 	 For any ofth,' Subject Bioelements Products, "[ m ]ak[ing] or enter[ing] into or 

execut[i.ng] or oOJ;J;y[ing] out any contracts, obij.gatioIls, or agreemeI.lts of IIny!dnd 

"or description [including oral or written]. by which [any Enjoined Bioekmonts 

Entity and arty third party, inoluding but no! limited to f~l independent contraotor 

-of any type] do !lll or any or !my combination oftha following: 

i. 	 Bind themilelve.q not to sell, dispose ofor transpoJ;t any article Or allY 

commodity or any ar?cle of trade, use, merchandise, commerce or 

consumption below a common standard figuril,"or fixed valuer;] 

Ii. 	 Agre" in any mau,je, to keep the price of such ll:rtiole, commodity or 

transportation at a fixed or graduated figurer;] 

iii. 	Establish or settle 'the price of any article, cOl1ll!llldity or transportation 

betv.n~en them ox themselves and others, so as directly OT indirectly to 

preclude a free and Ufll"e8tricted competition among th~mselves, or any 

purch!ISerS 01" consumers In the sale or transportation of any such (trticle or 

COm;tllodity[; 9.ud/(,tJ ­

iv. 	 Agree to pool, combine or directly or lndirectly ,wite any interests that they 

may have connected with the sale or tJ;ansportation of any such w:ticle or 

http:execut[i.ng
http:m.erchaJidi.se


eOlnttl,odity, that its pxice might in lUly mann~l' be affe()ted." (.B1lS. & Prof. 

Code §16720(e).) 

4. To ensure complianoe with this Judgment's injunctive provisions. Stated ill 

paragraph 3, supra, Bioelements shall do the following: 

El. Within tel). oalendaJ: days oftlle entry of this Judgment, J2:ioeJements shall provide 

a. copy of this Judgment to each CUlTent Bioelements direotor and officer, us well 

as any current BioelementB employee whose J?b respo1!S:ibilities have mreT 

included calclJlatmg, determining, establishing, estiJltll.1ing. monitoring, or setting 

retail prices for any Bioelemcnts products. Thereafter, within two weeks of the 

provision of s!lid copies ofthis Judgment to the above-:ru.entioned people, li 

Bioelements director, offioer, or attorney shall do the foLlowing: 

i. 	 Prelliill:e a declaJ;atiol1 under penalty ofpeljlU'j/1ll1'ier the laws of the State 

'of Califomfa statiug, "Bloelements ha.8 complied in full with the 

requirements ofpa:ragraph 4(a) of the final judgrtllent In Pegple v. 

Bioeh~lnent8, Inc." (with no other verbiage oonlrsldlcting same); and 

Ii: 	 Have t!b.ai: decl!rration delivered (by personal mOol;enger or U.S: mildl) to 

Jonathan M. Eisenberg, c/o Office oithe Attorney General, 300 South 

Spring St., Ste. 1702, Los Angeles, CA 90013. 

b. 	 Within ,two weeks oftha entry ofthis Judgment, Bioelelllents shall send 'W1:itter" 

correspondence to each entity that, since January I, 20051, made any agreement 

wjthBio0leitLi~ntg to maintain in any manner resale prices e.stablished or set by 

Bioe1cments for any Bioelements product$, witl! each plElce of said correspondence 

stating, ''Thi~; letter is to itlfolln you that Bioelements is :=ediately, unilaterally 

disavowing aU parts ofBioelements's distributor or resale agreement with you tllat 

purportedly obligated you to ;maintain certain resale pl'i()l~s for Bioele1ll6nts 

products. As f:ox !IS Bioelements is conc<l!med, you do not have an agreement with 

Bioelement.~ to maintain any resale prices for Bioe1elllents products" (with no 

other verbiage contradicthlg same). Each pieoe of said cOJ.'Iespondence shall be on 
4 
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B!oelements letterhead, signed by a director or officer o:fBioelements, addressed 

to the last kn'JWlI U.S. mall address ofthe recipient entity, Il1J.d delivered by U.S. 

mail, return receipt requested. ThereafWr, within two wwks oHhe delivery o{ all 

said pieces of correspondence to the above-mentioned e:ntities, as copflml"d by the 

return reoeiptll (to ~e maintained by l3ioelements), a :e:io~llements director, officer, 

or attorney shall do the following: 

i. 	Prep~lre adeclaration uncle. penalty o{peljury llllder the laws'ofth~ State 

of California slating. "Bloele~ents has oomplied in full with the . 

requb:emenls ofparagraph 4(b) ofthe final judgment in People y. 

Bioelements. Inc." (with no' other verbiaS'e bOll1l:e,diotillg same); and 

ii. 	 Have that declaration delivered (by:personal I).es,senger or U.S'. midi) to 

Jonathan·M. Eisenberg, .Deputy Attorney Ocneml, cia Office oHIl,) 

Attomey General, 300 South Spring St., Ste. 1702, Los Angelos, CA 

90013. 

5. Upon entry of this Judgrm'llt, . Bioelements shall pay to California . the sum of

$15,000 as civil penalties ullder Business & Professions Code section 172.06. Said civil penalties 

shall be paid by Bioelemen1s irrequal instaJ.lm.ents of$7,500 due on January 15, 2011, all.d July 

 15,2011; however, notJrlng in the foregoing shall limit Bioelements's ability to pay said civil 

penalties prior to these date'l. . 

6. . Upon entry fJitbis Judgment, Bioelements shall pay to Ce.lifomia the sum of 

$~6,OOO for lhe oosts ofthe investigation in this matter, attomey fees, lind other GXpensos,t'lUier 

Business & Professions Code section 16750. Said costs, attorney feall, and oth.e! el(:peus"s shall' 

be paid by Bioelemcnts in cqtl1ll. installments of $18,000 due on Janl1luy 15,2011, and July 15, 

2.011; however, nothing in 1he fOregoing shall limit Bioelem.ents's ablli'o/ to pay said costs, 

attorney fees and other exp"ns0s'prior to these dates. These attomey-fj,es/cl)sts paym.ents are 

 designated f01'ihe exclusiv~~ use ofthe Office ofthe Attorney General. for the investigation and 

pmsecntion of antitt:ust violations, and for conBUlller education and O1~·each. 

7. The sums of mo~y described In paragraphs 5 and 6, sUJrra, shall be paid by . 

.

.

. S 
--------------------~-----------------------------·~~~IFINAL JUDGMENT lNCLUDiNCi PERMANENT INJUNCTION 
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certified checks made payable to "Califolllill Attorney General' s OfEio~" and delivered.promptly . 

(by personal messenger or overnight courier) to Jonathan M. Eisenberg, Deputy Attorney . 

General, clo Office ?fthe Attomey General, 300 South Spring St., Ste. 1702, Los Angeles, CA 

90013. 

8. The payments required by this Judgment are not dischargeable in bankruptcy. 

9. This Judgment fully $nd finally resolves only those matters specifically set forth in. 

the allegations of the compillint in this lawsuit,· for conduct that occu.rred before entry ofthis 

Judgment. 

10. Nothing in this Judgment ilhall be construed to relieve Bioelements ofits 

obligations to comply, or to prohibit Bioelements from complying, with all applicable local, state, 

and federal laws, regulatioml, 01: rules, Or to permit Bioelements to engage in any acts or practices 

prohibited by any applicable local, state, or federal law, regulation, or ntle. 

11. This Court sJ:wll retain jurisdiction over this . matter for purposes of enabling . 

California or Bioelements to apply to the Court at auy time for :furthe~ directions or ordel'S as may 

be necessary or appropriate for the consftUQtion or carrying out of this Judgment, for modification 

ofany of the injunctive provisions oftbis Judgment, for enforcement ofor compliance wiih this 
Judgment, andlo{ for· the pw:tishment OrallY violation of this JUdgment. 

12. This Judgment shall be binding and effective ilnmedintely lIpon'enhy by the Clerk 

ofthis Co~, and the Clerk is ordered to ent.,r this judgment forthwith. 

Judge Harold \N. Hopp 
Sl.lpelior Court Judge 

SF20lQ200S7S 
Dooument In ProLaw 
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